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All Societies thrive on use of specialized knowledge and skill. These 

Institutions which channelize specialized knowledge depend on expertise 

acquired through education, training and experience.  To have social 

control over such expertise, the group of expert evolve themselves into a 

social structure which forms institutions of specific profession. These 

institutions create obligations for their members, so as to win confidence of 

the society. Such set of rules are important ethical commitments which 

give public assurance of a standard of conduct, behavior and expertise.  

 

The institutions make the members take some oath of loyalty and ethical 

standard concerning their profession. In context of administration of 

Engineering Projects, the Design Engineer, the Project Manager and when 

dispute arises, the Arbitrator matter the most. It is in this context, that 

Engineers must know some law of Professional Liability, as also they 

should demonstrate high standard of Professional Ethics. This paper before 

it deals with Professional Liabilities,  covers actual case histories of high 

standard of Professional ethics.  

 

The Adjudication of Dispute : 

 

E.C. Ernst Inc. Vs Manhattan Constr. Co.387 F. Supp. 1001 

 

In 1967, Providence Hospital entered into a contract with Charles 

McCauley Associates a firm in Alabama for expansion of hospital facilities 

who floated the tenders through which contract was let by the Providence 

Hospital to Manhattan Construction Company of Texas. Manhattan entered 

into a subcontract with E.C. Ernst, Inc. for electrical works to provide 

emergency generators. The project was delayed. Litigation commenced. 

The suit triggered a long pleading war with claims and counter claims and 
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series of amendments and applications. On 11.04.1973, the matter was set 

down for a pre-hearing.  

At the commencement of pre-trial, the Court made following statement:  

“Gentlemen – this is the case which should be settled 

between the parties……….there is no a lawyer in this 

Court room capable of operating the Providence 

Hospital. There is not a lawyer…… capable of running 

Manhattan Construction Company……. nor a lawyer 

capable of running Ernst, and I assure you there is not a 

Judge in this  Court room, capable of doing so. All of 

you, litigants are successful operators....…but the parties 

should realize that in most situations, they are by their 

particular training, better able to accomplish this 

amongst themselves.” 

 

The admission of a judge is a bright example of ethics to admit ignorance 

to appreciate Engineering intricacies. 

 

Often, issues of intricate Engineering propositions confront Courts / 

Arbitral Tribunal untrained in evaluation of Design deficiencies and such 

Tribunal not availing Experts’ assistance proceed to decide the outcome, 

need be reminded of the above quote.  

 

The Design Engineer : 

The Design Flaw that almost wiped out an NYC Skyscraper 

 

Prof. William LeMessurier,  MIT and Harvard was the Chief Designer of 

Citicorp Center which is 915 feet tall which made it seventh tallest 
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building in the world, at that time (1977).  The architect of the building 

was Hugh Stubbins.  

 

In 1978, an undergraduate architect student, now identified as Diane 

Hartley contacted Prof. LeMessurier, to tell that Citicorp Center could 

blow over because the stilts were not on the corner.   LeMessurier, thought 

it over and came to a terrifying conclusion that if the damper failed due to 

power cut, during the storm – Hurricane Ella, which hits New York once in 

16 years. The Hurricane season was fast approaching in 1978. He 

consulted his friends. He had three options – to face bankruptcy, to commit 

suicide or to admit his design error. He knew if he did not admit, tens of 

thousands of people would probably die. He met the Executive of Citicorp. 

Group, all agreed to correct the situation by strengthening the structure. 

More than 2,500 Red Cross Volunteers were on standby. Welders worked 

through the night after the staff had left the building. Luckily, Ella did not 

make landfall and the repairs were completed. Today, Citicorp Building is 

one of the sturdiest building in the world.  

 

The admission of  one of the world’s most renowned designer is brightest 

example of Engineer’s Ethics. 

 

Mistake of Construction Manager: 

The Hyatt Regency walkway collapse 

 

The Hyatt Regency walkway collapse took place at the Hyatt Regency 

Kansas City hotel in Kansas City, Missouri, on July 17, 1981. Two 

vertically contiguous walkways collapsed onto a tea dance being held in 

the hotel's lobby. The falling walkways killed 114 and injured 216. It was 

https://en.wikipedia.org/wiki/Sheraton_Kansas_City_Hotel_at_Crown_Center
https://en.wikipedia.org/wiki/Sheraton_Kansas_City_Hotel_at_Crown_Center
https://en.wikipedia.org/wiki/Kansas_City,_Missouri
https://en.wikipedia.org/wiki/Tea_dance
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the deadliest structural collapse in U.S. history, until the collapse of the 

World Trade Center towers 20 years later. 

 

The walkways were 37 mts. long and weighed 29,000 kgs. suspended from 

ceiling, one below the other.  The two walkways were suspended by a 32 

mm diameter steel rod. The above one was supported by the three cross 

beams suspended by steel rods retained by nuts. The cross beams were box 

girders made from C channel, strip welded together lengthwise. The 

original design to hold both the walkways on one rod was changed to have 

two separate rods – one connecting the above to the ceiling and the other 

connecting the two walkways. The design change prove fatal. Due to this, 

the box beams split along the weld and the nut supporting them slipped, 

bringing the bridge down.  The change during construction was admittedly, 

the cause of accident.  

 

 

 

The Hyatt collapse remains a classic model for the study of engineering 

ethics and errors, as well as disaster management.  As an engineer of 

record for the Hyatt project, Jack D. Gillum (1924–2012)  occasionally 

https://en.wikipedia.org/wiki/Structural_collapse
https://en.wikipedia.org/wiki/Collapse_of_the_World_Trade_Center
https://en.wikipedia.org/wiki/Collapse_of_the_World_Trade_Center
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shared his experiences at engineering conferences in the hope of 

preventing future mistakes.  

 

The admission for change of rod is the brightest example of 

Construction Manager’s Ethics to own the mistake.
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LAW RELATED TO PROFESSIONAL LIABILITIES 

 

1. Introduction 

 

Professional’s liability unlike ethics is a result of mechanics of Laws, 

which all Societies give to themselves to regulate their affairs.  It is a 

simple preposition that all “Disputes” are ultimately Disputes related to 

one another and hence Disputes originate from some stresses in 

relationship.  Relationship is a canvass of set of promises.  Perception 

about alleged breach of promises give rise to discussions, negotiations and 

ultimately disputes. 

 

In last 10 years law of tort and law related to Consumers’ Protection has 

great impact on business and particularly construction Professionals who 

thought themselves immuned from Law have reasons to be more careful 

and panic if any is justified.  In India so few cases reach courts and courts 

do not invite experts to explain technological aspects.  This leads to results, 

which have no clear rationale. 

 

This relationship between two entities having sets of promises – called 

contract – is a voluntary arrangement and disputes related to this are 

resolved with reference to the Contract as Law interprets. 

 

There are all assumed relation between and amongst members of society 

where no contract may exist.  You have license to drive a car.  A 

Pedestrian has right to cross.  Your right assumes degree of care and 

caution so that he is not hurt.  An accident may be civil wrong arising from 

negligence and the damage done is compensable.  This system of law of 
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liability in absence of contract is called ‘Tort’.  All professionals in 

discharge of their duty could be liable under ‘Tort’ as well as ‘Contract.’ 

 

Professional Services are paid by Consumers.  This makes Professionals 

liable under ‘Consumer Protection Act’.  With increasing awareness about 

safe environment, even a tree a stream a patch of weeds have privity with 

construction Professionals, who could be held liable for tempering with 

their ‘rights’.  In his own private sphere of his skills, codes and standards 

present continuous changing challenges.  In addition statutory licensing 

institutions have their own rules to discipline the contract their own 

members, making Professionals liable to demands of their fraternity.  

While the last set of liabilities could be simple for understanding, the other 

three areas, Contract, Tort, Consumer’ Protection require some 

understanding by Professionals who otherwise rank high intellectuals.  

Environment protection is a specific area of demands by society and 

cannot be covered in a paper like this.   

 

This complex system of laws of liabilities acts upon both the Construction 

Professionals and the Contractors.  It is the professional’s career, which is 

threatened seriously, while a Contractor can end up with some primary 

losses. 

 

Apart from availability Experts’ Consultancy and use of Expert Systems 

on computer, basic awareness of governing Laws is very essential for 

Professionals.  This paper is an attempt to introduce this vast and intricate 

subject for creating interest in most seriously neglected aspect of 

Professional practice. 
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2. Historical Perspective 

 

In respect of Professional Liabilities related to Engineers/Architect.  Let 

me trace law as old as Harmer vs. Cornelius 5CB (N.S.) 256 – 1858 where 

the Court observed. 

“His liability must, of course, be determined by his 

contract of employment, which, as before stated, is 

seldom set forth with any degree of certainty.  

Notwithstanding, if a person holds himself out to the 

public as possessing professional, peculiar, or 

competent skill, or offers his services in a professional 

capacity, which from its nature implies the possession 

of such skill, he will be liable to those who employ or 

rely upon him in that capacity and upon that 

supposition for the exercise of such skill.” 

 

Even as far as 1850, we know that Law recognized very accurately the 

liabilities of a Professional who through contract gives services to 

community or to individual.  Judge Cooley in his book on Tort (Cooley as 

Tort – Page 649) observes implied promises as  

 

1 He possesses reasonable degree of learning, skill and experience, 

which is ordinarily possessed by his community as necessary and 

sufficient to be engaged. 

2 He will use reasonable case and diligence to accomplish the 

purpose for which he is employed. 

 

In a U.S. case – McCarthy vs. Bauer, 3 Kan. 237 (1865), Court observed.  

“Absolute correctness in performing Engineering operations cannot be 



 9 

made the test of the amount of skill required.  However the old time 

comparison of Engineer/Architect with other professional like Physician is 

no more valid.  In Shipman Vs. State 43 Wis. 381 (1853), the U.S. Court 

stated 

 

“Without a special contract, an Architect or Engineer 

does not warrant the perfection of his plans nor of the 

structure nor its safety nor its durability any more than 

a physician or surgeon warrants a care or a Lawyer 

guarantees the winning of a case.” 

 

3. Present Day Law 

 

Today Architect/Engineer is no more as protected as Physician/Surgeon or 

Lawyer it was about 150 years back.  They are not exposed to absolute risk 

either.  In Smith vs. Goff, (325, P. 2d 1081 Oke – 1958) the Supreme 

Court of Oklahoma declared 

 

“Architects are only liable for failure to exercise 

reasonable care and professional skill in preparation 

and exercise and execution of their plans according to 

their contract.” 

 

The sum and substance of Law to day is to prove lack of reasonable skill 

and diligence leading to negligence, which becomes an actionable cause.  

This action can be brought out with reference to contract and therefore we 

have two alternatives – redressal by Consumer’s forum or for 

consequences for Breach of contract.  Increasingly we see a third route of 

attack on these professionals through law of Tort by third party. 
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Courts have separately evaluated liability of Planning and Supervision 

based on terms of Contract.  While general supervision does not attract 

strict liability related to Supervision those of planning if related to provable 

negligence cannot be condoned. 

 

In allegation of Professional Negligence, the onus of proof rests with 

complainant. 

 

The detailing of Specifications prepared by Architect if found detective 

can invite cause of action as seen in Friendship Heights Assoc. Vs. 

Vlastimil Koubek (1986).  In fact allegation of negligence and 

consequences of breach of contract are really overlapping when owner 

sues the professional. 

 

In case Professionals work with a Turn-Key Contractor or Consultant he 

still could be directly held responsible.  However, if any one does not 

accept recommendations of Professional and chooses a cheaper alternative, 

he would not be responsible.  Here documentation is of great importance. 

 

Professionals’ warranty for due care is meant to obtain desired result but 

cannot guarantee perfect result or satisfaction. 

 

However a classic case of Mounts View Independent School District No 

621 Vs. Buetow & Associates Inc. Et. Al. (Minn. 1977) in U.S.A. is very 

informative on the subject of supervisory liabilities. 

 

The project involved Design of a School.  It was completed but one day 

due to windstorm, a portion of roof was ripped open. Buetow & Associates 
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were sued for damages arising out of negligence.  The Consultants had 

offered three levels of supervision.   

 

(1) No Supervision (2) General Supervision (3) Continuous Supervision 

employing full time clerk of works.  Clients had elected “General 

Supervision” and not continuous.  The Court affirmed.  

 

“Mounds View cannot be allowed to gain the benefit of the more detailed 

Clerk of the works inspections while in fact contracting and paying for 

only a general supervisory services.” 

 

To prove Design Profession negligence one must prove: 

(1) Consultant failed to apply standard care and expertise 

Claimed. 

(2) Standards applicable were violated. 

(3) Damage done is a direct result of this violation. 

 

Design Professional may be held liable for negligence in Planning, 

Specifications, and Administration of Contract and in inspection and 

approval standards applies to Contractors, Sub-contractors and Vendor. 

 

 

Design Liability 

For temporary works, it is suggested the Design Professional should put a 

disclaimer of liability and leave it to contractors’ to design.  However 

when checked and paid, it may not be easy for loss to escape liability 

towards “Design”. 
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Schiltz v. Cullen – Schiltz (1975) N.W. 2d 10. Dykes formed part of perm 

works around a sewage plant.  It proved insufficient in height when 

adjoining river in heavy flood topped over and heavy damage was done.  

Supreme Court of Iowa held the Consulting Engineers liable in tort to 

Contractors in spite of the fact that in their Contract with the owner, it was 

Contractors obligation to keep excavation free from flooding. 

 

B.L. Holidings vs. Robert J Wood & Partner (1979) 12 Build L.R.1, 

Architect was misinformed by planning authority contrary to Bye Laws.  

The trial judge Gibson in England held Architect for negligence.  Appeal 

court made amend.  Thus chance of lower Court taking such a view can not 

be ruled out. 

 

In case related to Fidelity & Casualty of N Y vs.- Jones Construction 

(1963) 325F 2nd 605 (USA 19-8th circuit) Contractor provided inadequate 

piling support.  Architect was held responsible for not stopping the work, 

as he had taken up Supervision & Management role. 

 

Often a Professional firm sublets works to other specialized agencies like 

Drilling bore-holes, recording findings, taking Samples and Laboratory 

Testing, negligence on part of anyone would still be considered as 

negligence on part of Professional team.  Moresk cleaners vs. Hicks 

([1966] Buid L R 52) is an interesting case where Architect was held 

responsible for RCC Consultants’ role due to absence of such express 

authorization by Owners.  

 

A design professional cannot seek protection under assurance given by 

manufacturers or advice of their Consultants.  Their duty extends to area of 

perceiving problems and giving solutions during Construction stage. 
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Architect who engages design consultant will be held vicariously liable for 

the failure of Engineers to design properly if Architect assumes non-

delegable duty to owners. 

 

The law requires a direct link between ‘Negligence’ and ‘Damage’.  

However even if such negligence is a concurrent with negligence of 

Contractor, the Consultant will not be relieved of Liability. 

 

Professional as agent of owner has duty to Contractor for care as reliance is 

placed on his plans. 

 

Laburnum Construction vs. U.S. 325F 2nd 451 (1963), Luria Bros. vs. U.S. 

369F 2nd 701(1966) 

 

Today the most acceptable law, which is laid down by Spearin doctrine 

(United States Vs Spearin, 248 U.S. 132 (1918) which states:  

 

“If the contractor is bound to build according to 

plans and specifications prepared by the owner, the 

contractor will not be responsible for the 

consequences of defects in the plan and 

specifications.” 

 

Although we may continue to limit our liability by cleverly drafting the 

site inspection clause and exclusion clause as to bore hole data and other 

geotechnical data given in that contract, we may not be able to escape for 
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long the liability of such an inclusion.  In this context it is interesting to 

know the following decisions from U.S. Courts: - 

 

(a) “The state should not be thus permitted by 

general provisions in its specifications, 

instructions or contract from escaping 

liability for its direct and patent 

misrepresentations.  The bidder could 

properly rely upon the clear and 

unequivocal information contained in the 

plans, otherwise they would serve no useful 

purpose....”.  Young Fehlhaber Pile Co V/s 

State of New York, 30 N.Y.S. 2d 192 

(1942). 

(b) “Clauses of this type, stating in effect that the 

contracting agency does not guarantee the 

statements of fact in the plans and specifications 

and requiring the contractor to make his own 

independent investigation of the site and satisfy 

himself of the conditions, are not given full literal 

effect.....”.  Ray D. Lowder Inc. v/s North Carolina 

State Highway Commission 217. S.E. 2nd 682 

(1975). 

 

 

The most important doctrine of law known internationally is a “Spearine 

Doctrine” which all Construction Professionals ought to know: “The 

owner gives warranty that the plans are adequate to produce the desired 
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results.”  This doctrine in turn exposes Professionals to risk of liability 

resulting from incomplete or incorrect plans.  

 

 

The Design Professional is under continuing duty to supervise and 

make/suggest correction to eliminate defects.  If he proceeds to 

recommend any product which may not be upto acceptance standards.  

Court may also start holding nominated sub-contractor responsible to 

owners.  It is here that Geo-Tech Professional who might have been 

engaged by Principal Consultant must be careful.  The case of “KK” has 

raised a strange situation of challenge to resolve conflict between Liability 

under Contract and hence through Arbitration if so provided or under 

Consumer Protection Act. 

 

4. Supervision by Professional 

 

It has been practice in India not to use exclusion as far as possible in show 

of authority rather than role.  Permission and approvals at all stages not 

only would take away freedom of Contractor but would involve 

Professionals in legal Liabilities. 

 

Professionals themselves draft their Contract in such a way that nothing 

could move without their approval/clearance/directions etc. that even 

temporary or enabling works are within their jurisdiction. 

  

5. Role as Arbiter 

 

In short, the Architect/ Engineer is immuned from liability in its 

uncommon role of quasi-judicial authority of being an Arbiter in resolving 
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disputes between owners and contractor.  The Architect/ Engineer has 

three distinct status. 

 

(1) In relation to his own contract - of being a party. 

(2) In relation to his supervision - of being an agent 

(3) In relation to certain excepted matters in disputes - of 

being an Arbitrator. 

 

Most often the third role also by draft of excepted matter is shared between 

him and owners.  But whatever he decides he is subject to good conscience 

test of fairness and good (neutral) conduct.  Failures to discharges this 

professional role could be first taken to Professional Council and then to 

Courts for appropriate procedure. 

 

6. Source of Liability and Defense 

 

The usual defense against Professional liability cases used to be rule of 

contributory negligence.  The assumption of risk also is a good defense 

because the Professional proves himself to be handicapped by constraints 

created by owners.  It must be borne in mind that some of the professionals 

like Surgeons, charge fees in advance, lawyers enjoy lien, but 

Architects/Engineers have no such rights.  Their clause for Intellectual 

Property rights also proves of no avail/in view of if being partly paid for. 

 

Failure to perform Supervisory Role may result in damage for defects in 

Construction.  There are many ways to compute such damages but the 

most common are “Repair Cost” and “Diminished Value” methods.  

These also could be debited to Contractor. 
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Most often the Construction disputes revolve round controversies related to 

specifications and/or draft of items in Bill of Quantities. 

 

In a case related to Bombay Municipal Corporation, item of Stone 

Columns specified as “either/or” created a big liability for the Corporation.  

The drafter could have been sued. 

 

There is a whole class of potential disputes area in specifying “Or equal”.  

Of the total disputes, “Or equal” accounts for 30% of disputes and 

ambiguity, uncoordinated plans and specifications, incomplete  technical 

data account for 45% of disputes.  Ultimately Courts show favour to reader 

of Contract documents and not to the drafter (Rule of Contra 

Proferantum). 

 

The typographical error also may be costly as can be seen in a Supreme 

Court judgement (AIR 1988 SC 254) where “Excavation in Rock was 

mistyped as excavation in Sock” and the Supreme Court said “Sock” 

was not “Rock”. 

 

‘Submittal’ and ‘Shop drawings’ is another sensitive area that invites 

liability of careless approval.  It would need be a large treatise to analyse 

contract drafted by Architects/Engineers to show potential pitfalls invites 

liabilities. 

 

7. Tort Liability 

 

In days to come duty of care on part of Architect could be a standard 

assumption making him liable under either Contract or Tort.  Lord 
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Denning in Photo Productions Ltd. v. Securicor Transport Ltd (1980) 

said 

 

“If the facts disclose the self-same duty of care 

arising both in Contract and in tort and a breach of 

that duty, then the plaintiff can sue either under 

contract or tort.” 

 

8. Equitable Liability 

 

It is also important for Professionals to bear in mind that Courts could 

enforce doctrine of equitable liability.  Contractual rights and remedies 

may not be enforced when a person has acted in an inequitable manner i.e. 

when he has no clean hands.  As stated in Allen v. Virginia Metal Indus. 

Inc. (4th Cir. 1983), “Purely linguistic considerations should not be 

permitted to outweigh substance.” 

 

9. Criminal Liability 

 

Let us warn that Construction Professionals are no exception to the Law 

that we cannot perpetrate criminal activities.  Even individual who may act 

in a capacity on behalf of a company is not immune from criminal 

prosecutions.   

 

10. Limitation 

 

Limitations i.e. Time within which an action must be brought starts from 

date of breach or damage.  In case of Professional’s products, some time 
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“Latent Defects” are not seen for long period.  The Limitation could start 

from date of knowledge. 

 

11. Insurance 

 

Insurance to protect Professional Liability has to have extended period to 

cover maintenance & latent liability period of reasonable period.  It is 

suggested that atleast three years since Taken over/Maintenance Period be 

stipulated.  For this, may be the Professionals have no take up a joint 

action to convince Insurance Industry of ground realities. 

 

12. Advice 

 

There are many facets of liabilities of Professionals involved in 

Construction.  Without proper knowledge and/or competent legal advice 

one can fall to complication of litigation and destruction of career or of 

long built practice.  We can’t behave like ostrich hiding head while 

working for Construction.  To wait for a problems in practice and then 

seek legal advice is to wait for gangrene to set in to have leg computed. 

 


